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(1)

VOTING RIGHTS ACT: SECTION 5 OF THE ACT
—HISTORY, SCOPE, AND PURPOSE 

TUESDAY, OCTOBER 25, 2005

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON THE CONSTITUTION, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:08 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Steve 
Chabot (Chair of the Subcommittee) presiding. 

Mr. CHABOT. The Committee will come to order. This is the Sub-
committee on the Constitution of the Judiciary Committee. 

Before we begin this morning, I’d like to pause for a moment of 
silence in the remembrance of Rosa Parks, who was truly a historic 
figure in the civil rights movement. Her act of defiance in the face 
of discrimination was truly historic and was one of the prime fac-
tors in the success of the civil rights movement in this country. 

Ms. Parks worked for the Ranking Member of the full Judiciary 
Committee, Congressman Conyers, for I believe approximately 20 
years; and so I’m sure that this has hit Mr. Conyers particularly 
hard. She did, fortunately, live a long and fruitful life. I believe she 
was 92 when she passed. But she will be long remembered, and she 
was truly an inspiration to many people in this country. 

I would ask if we could have a moment of silence in her memory. 
Thank you. 
I also note one of my heroes who just entered the room. We’re 

fortunate to have with us today the distinguished gentleman from 
Georgia, Congressman John Lewis. Congressman Lewis has been a 
leader for many, many years in the civil rights movement in this 
country, was a close friend of Dr. King and was one of the people 
who was there from the start, has been a key force in the Voting 
Rights Act and its successes in this country. We’re very glad to 
have him with us today, and we really appreciate his attendance. 

Mr. Lewis, I’m not sure if you would want to say anything at this 
point or if you’d like to a wait until later in the hearing. 

Mr. LEWIS. Thank you very much, Mr. Chairman and Ranking 
Member Nadler and other Members of the Committee. If it’s pos-
sible, I would like to make a statement, a very brief statement this 
morning. 

Mr. CHABOT. Without objection, I would be happy to recognize 
you at this time. 

Mr. LEWIS. I appreciate you and the Members allowing me to be 
here this morning. 
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Mr. Chairman, today is a very sad hour for me and a sad day. 
I first heard of Rosa Parks in 1955 when I was 15 years old grow-
ing up in rural Alabama. She inspired me. And 2 years later I had 
an opportunity to meet her and get to know her and work with her 
all across the American South. So I think it’s fitting that you’re 
holding this hearing today on section 5 of the Voting Rights Act. 
Thank you for having these important hearings on the Voting 
Rights Act and this hearing today on section 5. 

We must not forget the history and the reason that brought us 
as a Nation to pass the Voting Rights Act in 1965. Some of the 
Members of the Committee were too young to remember, so I want 
to take just a moment to talk about that. 

Not so long ago, 40 years ago, in many parts of the American 
South, in Georgia, Alabama and Mississippi, it was almost impos-
sible for people of color to register to vote. Just 40 years ago, people 
of color had to pay a poll tax, pass a so-called literacy test in some 
States in the South. There were Black men and women who were 
professors in colleges and universities, Black lawyers and Black 
doctors who were told that they could not read or right well enough 
to register to vote. 

Forty ago, on March 7, 1965, about 600 Black men and women 
and a few young children attempted to peacefully march from 
Selma, Alabama, to Montgomery, to the State capitol, to dramatize 
to the world that people of color wanted to register to vote; and the 
world watched as we were met with nightsticks, bullwhips, we 
were trampled by horses, and tear gas. 

Eight days after what became known as Bloody Sunday, Presi-
dent Johnson spoke to a joint session of Congress. He condemned 
the violence in Selma and called on Congress to enact the Voting 
Rights Act. 

The Voting Rights Act helped expand our democracy and open up 
our democracy to elect hundreds of thousands and millions of our 
citizens who had been kept out, let them in. The Voting Rights Act 
was needed then, and it is needed now. The purpose of section 5 
is very unique and very important. It prevents discriminatory plans 
from being enacted in the first place. It put the burden on the judi-
ciary to show that the plan does not discriminate against minority 
voters. 

Prior to section 5, the burden was on the minority voters to chal-
lenge the voting practice; and every section was good at coming up 
with different procedures that had the same result, discrimination. 
Anita Earls’ testimony talks in some detail about the recent exam-
ple how this is still happening. The difference is that we have sec-
tion 5 to prevent these practices from harming minority voters. 

Many people, like the court said, that we have come a long ways; 
and again today I would say that we’ve come a distance. We’ve 
come a long way, and that is true. We’re not the same Nation that 
we were 40 years ago, but it’s clear today that we have not come 
far enough. Section 5 is still needed. 

Today, section 5 prevents discrimination and redistricting and 
changes that move voting locations out of minority neighborhoods 
into less accessible areas. These are issues that are different from 
the fight to register to vote but they are no less fundamental. 
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Recently, in Georgia, we have seen just how frail our gains are. 
As you know, Georgia adopted a voter ID law that required Gov-
ernment-issued photo identification to be presented at the polls. It 
reduced from 17 to 6 the type of IDs that are accepted at the polls. 
This has effected a poll tax and will have a disparate impact on the 
Georgia African American citizens. 

Although the Department of Justice precleared the plan, a Fed-
eral judge suspended the law. Without section 5, certain sections, 
political jurisdiction will be attempted to return to their discrimina-
tory past. 

Even though we made so much progress in these past 40 years, 
these are still examples of instances where the Voting Rights Act 
took away their votes. The history of the right to vote in America 
is a history of conflict, of struggling for the right to vote. For mil-
lions, the struggle for the right to vote is not merely history, it is 
experience. I gave a little blood at that bridge in Selma on March 
7th, 1965. The experience of the minority tell us today that the 
struggle is not over and that the special provision of the vote the 
Voting Rights Act, including section 5, is still necessary. 

Thank you, Mr. Chairman. 
Mr. CHABOT. Thank you very much, Mr. Lewis. 
I want to thank everyone for being here this morning. As I men-

tioned, this is the Subcommittee of the Constitution on the Judici-
ary Committee, and this is the third in a series of hearings that 
this Committee is holding examining the impact and the effective-
ness of the Voting Rights Act over the last 25 years. I’d like to 
thank my colleagues again for their assistance in getting our exam-
ination of the Voting Rights Act off to a strong start. I look forward 
to our continued discussion this week and in particular hearing 
from our panel of witnesses this morning, and we have a truly dis-
tinguished panel. 

Today, and again this afternoon and later on, we’ll be examining 
section 5, the preclearance requirement the Voting Rights Act im-
poses on covered States and counties. This morning, we will focus 
specifically on the history, scope and purpose behind this special 
provision. 

Section 5’s preclearance requirements are triggered by the for-
mula set forth in section 4 and are intended to address the dis-
criminatory tactics and practices employed by certain States and 
counties that had a history of undermining Federal efforts to en-
force the constitutional guarantees afforded to all citizens. 

Prior to the Voting Rights Act, traditional litigation techniques 
failed to protect aggrieved individuals. Section 5 shifts the advan-
tage of time and inertia to those who are being discriminated by 
requiring those covered States and counties to pre-clear all election 
and voting changes with the Department of Justice or the U.S. Dis-
trict Court for the District of Columbia before giving effect to such 
changes. In addition, covered jurisdictions have the burden of prov-
ing that the proposed change, ‘‘does not have the purpose or effect 
of denying or abridging a citizen’s right to vote on account of color, 
race or language minority status.’’ Only those changes that are 
proven to be nondiscriminatory can be enforced by the covered ju-
risdiction. 
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Section 5’s impact over the last 40 years is reflected not only in 
the record number of newly registered minority voters—as evi-
denced by statistics released by the U.S. Census—but is also dem-
onstrated in the number of objections raised by the Department of 
Justice and by the U.S. District Court for the District of Columbia. 
These objections have successfully prevented new discriminatory 
practices from being enforced. 

Since 1965, the Department of Justice has received over 120,000 
preclearance submissions of all types—including changing polling 
locations, redistricting and annexing new areas, just to name a few. 
During this time, the Department of Justice has rejected more than 
14,000 proposed changes, finding them to be discriminatory in pur-
pose, effect or both. Additionally, these numbers do not even reflect 
the thousands of proposed plans that never came to fruition be-
cause of section 5. The deterrent effect of section 5 plays a subtle 
but instrumental role in furthering the Voting Rights Act’s in-
tended goal of protecting and insuring that equal access to the po-
litical process is afforded to all citizens. 

Section 5 imposes an extraordinary burden on States and munici-
palities and raises federalism concerns. However, as the Supreme 
Court, in Katzenbach v. South Carolina, noted, ‘‘while States have 
broad powers to determine the conditions over which the right of 
suffrage may be exercised, such insulation is not carried over when 
State power is used as an instrument for circumventing a federally 
protected right.’’

It is on this basis that the Supreme Court has continued to up-
hold the broad and uncommon exercise of congressional power used 
in enacting and extending section 5. It is also with this knowledge 
that Congress has taken a step back during the consideration of 
each extension to reevaluate the current conditions that justify the 
continued use of this authority. We continue that duty today by ex-
amining the current state of discrimination in voting, the role that 
section 5 plays in preventing new discriminatory practices from 
being employed, and the role of section 5 in the future. 

Again, I want to thank our witnesses for being here today; and 
we look forward very much to your testimony. 

At this time, I’d like to yield to the gentleman from New York, 
Mr. Nadler, for 5 minutes for an opening statement. 

Mr. NADLER. Thank you, Mr. Chairman. 
Let me also join you in noting and expressing satisfaction at the 

presence of one of the heroes of the Civil Rights movement, not 
only our colleague but one of the people that prepared the way for 
the Voting Rights Act, Congressman Lewis. 

Mr. Chairman, I want to join my colleagues in remembering and 
honoring the life of Rosa Parks. Her life demonstrated the power 
of individual courage and the strength of people working together 
to change history. What may appear to later generations to have 
been a relatively small act, insisting on the right to sit on the bus 
just like any other citizen, was in its day a monumental act that 
shook the conscience of a Nation and helped begin the process of 
cleansing this Nation of the stain of institutionalized racism. The 
fact that the future will need to have the significance of her stand 
explained is in itself a tribute to the significant change she helped 
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bring about. That struggle continues today, and it is our responsi-
bility to carry on her good and courageous work. 

Securing the right to vote specifically through the Voting Rights 
Act has been an important step in bringing equal citizenship rights 
to people long disenfranchised. The power of the vote, a genuine, 
meaningful vote, is the surest guarantee of liberty and equality. 
Section 5 is a critical part of insuring that the right to meaningful 
vote is protected. 

It does little good to establish months, perhaps years after an 
election is over that the law was violated and that citizens were de-
prived of the opportunity to exercise their franchise in a meaning-
ful and effective manner. Incumbency can then preclude a subse-
quent remedy at the polls. Everyone who has ever sought or held 
public office knows this. 

By requiring changes in the law to be precleared, section 5 in-
sures that the election can be kept honest and that rights can be 
kept protected where that protection is most needed. We demand 
that of other countries; we can accept no less here at home. 

I represent two covered counties, Kings and New York, also 
known more familiarly perhaps as Brooklyn and Manhattan. Our 
experience with the section 5 process has, in my view, been an im-
portant part of protecting the right to vote. In my experience as a 
former member of the State legislature and a Member of Congress, 
that protection was not limited to cases in which the Department 
of Justice did not approve a change but was reflected in the delib-
erations of lawmakers knowing that whatever the lawmakers pro-
posed had to be pre-cleared. 

There are important gains that do not show up in statistics be-
cause everyone knows that certain actions would never be pre-
cleared and therefore those actions do not take place and are not 
even proposed. They just do the right thing the first time. 

I hope our witnesses can address these issues as well; and I take 
it for granted I’m sure our testimony will show what experience 
has shown, that section 5 continues to be needed and that anyone 
who says that the necessity is over is hiding his head in the sand. 

Mr. Chairman, I want to join you in welcoming our witnesses 
today; and I look forward to their testimony. 

Thank you, Mr. Chairman. I yield back the balance of my time. 
Mr. CHABOT. Thank you very much, Mr. Nadler. 
Other Members, if they’d like to make brief opening statements. 

Mr. Scott is recognized for 5 minutes. 
Mr. SCOTT. Thank you, Mr. Chairman. 
Just very briefly, thank you for recognizing Rosa Parks. I met 

Mrs. Parks when I was in the fifth grade. She worked at Hampton 
University in the same place my grandmother was working, and I 
got to meet her, and that was certainly a great experience. I thank 
you for recognizing her at the beginning of the hearing. 

Mr. Chairman, as we review section 5, we have to acknowledge 
that this is an essential part of the Voting Rights Act; and without 
section 5 the remedies in the Voting Rights Act will be essentially 
ineffective. 

At the last hearing, as the gentleman from New York has men-
tioned, we heard how people who discriminate under the Voting 
Rights Act essentially can benefit from their wrongdoing by getting 
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elected and then running—after everything is straightened out, 
they get to run as incumbents, which is certainly a great advantage 
that they should not have been entitled to. 

We also heard that if there is a violation—if there is no section 
5, if there is a violation, the victims of the discrimination have to 
raise money and come forward to bring suit; and, until they can do 
that, the perpetrators of the wrongdoing get to benefit from their 
wrongdoing. 

So section 5 eliminates all of that. It is an essential element of 
the Voting Rights Act, and I look forward to our witnesses as we 
review the history and scope and origin purpose of section 5. 

Thank you. I yield back. 
Mr. CHABOT. Thank you very much, Mr. Scott. 
Mr. Watt is recognized for such time as he’d like to consume 

within 5 minutes. 
Mr. WATT. I thought you were going to give me a real long open. 
Mr. Chairman, I want to thank you again for convening today’s 

hearing and the series of hearings that we have had to date and 
thank the Chairman of the full Committee, Chairman Sensen-
brenner, for committing to develop an extensive record and those 
other participants outside of our institution who are helping to de-
velop that record, as we heard testimony from the commission rep-
resentative at the last hearing. 

Quite often when we are doing these opening statements we do 
them as a matter of rote and habit, and I have an opening state-
ment which I’m going to ask be submitted, ask unanimous consent 
be submitted. 

Mr. CHABOT. Without objection, so ordered. 
Mr. WATT. But there are two things that today I think remind 

us that this is more than just rote habit that we are engaged in. 
One of those obviously is the thing that you mentioned at the out-
set of the hearing today, is the death of our hero, Rosa Parks, who 
sat down on a bus so that so many of us would stand up and 
straighten our backs and take advantage of the challenge and the 
aspirations that our Constitution sets out for all citizens. 

Although not necessarily intended to be used by all citizens when 
the provisions were drafted, I’ve always thought that the aspira-
tional goals that our Founding Fathers articulated in the Constitu-
tion were about as powerful as anything that one could ever set to 
writing. So I remember well Ms. Parks, and I’m honored to have 
been a small part of a large group of Members of Congress and oth-
ers that made it possible for her to receive the Congressional Medal 
of Honor in 1999 for the years after she had sat down on that bus 
and made it possible for us to stand. 

The second thing that I think reminds us that this is not just 
rote, not habit, not something that’s near protocol is the presence 
today of our colleague, John Lewis. It’s easy for us to sit here 40, 
50 years later and talk about, in a theoretical way, the necessity 
of the Voting Rights Act. But when we are visited by our heroes 
who, as he said, shed blood for the right to vote, we’re reminded 
once again that this is not just something that, as appears today, 
has become something that is just routine, but the right to vote is 
the basic ingredient of democracy and we’ve seen it throughout the 
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1 The Committee had not received the information referred to at the time this hearing was 
printed. 

world now become the basic ingredient of democracy in South Afri-
ca and other places where the vote has been denied to people. 

So while it would be nice to submit a protocol statement which 
I do for the record, I just think today has a special significance be-
cause of the commitment that was made by Rosa Parks and be-
cause of the presence of our hero, John Lewis; and so I didn’t want 
this opportunity to pass without making those personal comments. 

I yield back and submit my statement 1 for the record. 
Mr. CHABOT. Without objection, again, that’s ordered; and we ap-

preciate your remarks and your opening statement as the remarks 
the other Members made as well. 

Without objection, all the Members will have 5 legislative days 
to submit additional materials for the hearing record; and I’d now 
like to introduce our very distinguished panel that we have before 
us here this morning. 

Our first witness will be the Honorable Bradley J. Schlozman, 
the Acting Assistant Attorney General for Civil Rights at the U.S. 
Department of Justice. As the Acting Assistant Attorney General, 
Mr. Schlozman is responsible for enforcing all Federal Civil Rights 
statutes, including those that prohibit discrimination on the basis 
of race, sex, disability and national origin in education, housing, 
credit, public accommodations, voting, and certain Federally funded 
and conducted programs. 

Prior to assuming his duties as Acting Assistant Attorney Gen-
eral, Mr. Schlozman served as Deputy Assistant Attorney General, 
directly supervising the criminal, voting, employment and special 
litigation sections of the Civil Rights Division. Mr. Schlozman is a 
former law clerk to Judge G. Thomas Van Bebber, Chief U.S. Dis-
trict Judge of the District of Kansas, and to U.S. Circuit Judge 
Mary Beth Briscoe of the U.S. Court of Appeals for the 10th circuit. 

We welcome you here this morning, Mr. Schlozman. 
Our second witness will be Mr. Edward Blum. Mr. Blum is a vis-

iting fellow at the American Enterprise Institute and a co-director 
with Abigail Thernstrom, Commissioner of the U.S. Commission on 
Civil Rights of the Project on Fair Representation. Mr. Blum and 
Doctor Thernstrom are the coauthors of a forthcoming book on the 
evolution of the Voting Rights Act to be published by the AEI 
press. 

Prior to joining AEI, Mr. Blum served as the Director of Legal 
Affairs at the American Civil Rights Institute and as President of 
the Campaign for a Color-Blind America, Legal Defense and Edu-
cation Foundation, where he facilitated the legal challenge to nu-
merous racially gerrymandered voting districts, including congres-
sional districts in New York, South Carolina, Virginia, Louisiana 
and Texas, all of which were found to be unconstitutional. 

We welcome you here, Mr. Blum. 
Our third witness will be Ms. Anita Earls, Director of Advocacy 

at the University of North Carolina Center for Civil Rights. Ms. 
Earls is a former Deputy Assistant Attorney General for Civil 
Rights at the Department of Justice Civil Rights Division where 
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she was responsible for voting rights, educational opportunities and 
disability rights issues. 

In December, 2000, she became the Director of the Voting Rights 
Project of the Lawyers Committee for Civil Rights Under Law. 
Prior to her Government and public service work, Ms. Earls prac-
ticed civil rights law for 10 years. 

We welcome you here, Ms. Earls. 
And our fourth and final witness will be Nina Perales, Regional 

Counsel for the Mexican American Legal Defense and Educational 
Fund. In this position, Ms. Perales directs the foundation—or the 
Fund’s litigation service, advocacy and public education efforts in 
Texas, New Mexico, Colorado and six additional southern and west-
ern States. Ms. Perales specializes in voting rights litigation, in-
cluding redistricting and vote dilution challenges, serving as the 
lead counsel for Latino plaintiffs in congressional redistricting in 
Texas in 2001 and in Texas and Arizona in 2003. 

We welcome you here this morning, Ms. Perales. 
For those of you who may not have testified before this Com-

mittee in the past, let me very briefly explain our lighting system 
here and the rules. 

We have what’s called the 5-minute rule, so each of you will have 
5 minutes to testify. The green light will be on for 4 of those min-
utes; the yellow light will let you know you have 1 minute to wrap 
up. When the red light comes on, we appreciate you wrap up as 
close to that as possible. I won’t gavel anybody down unless nec-
essary, but we don’t expect that to happen here, so we appreciate 
your cooperation in that. 

It’s the practice of this Committee to swear in all witnesses be-
fore, so if you would please stand and raise your right hand. 

[Witnesses sworn.] 
Mr. CHABOT. All witnesses have indicated in the affirmative. 
You may all be seated. We appreciate again your willingness to 

be here this morning. 
Mr. CHABOT. We’ll now hear from our first witness, Mr. 

Schlozman. You’re recognized for 5 minutes. If you could pull the 
mike kind of close, that way everyone in the room will be able to 
hear. 

TESTIMONY OF THE HONORABLE BRADLEY J. SCHLOZMAN, 
ACTING ASSISTANT ATTORNEY GENERAL, CIVIL RIGHTS DI-
VISION, DEPARTMENT OF JUSTICE 

Mr. SCHLOZMAN. Chairman Chabot, Ranking Member Nadler, 
distinguished Members of the Subcommittee, good morning. My 
name is Brad Schlozman. I’m the Acting Assistant Attorney Gen-
eral for the Civil Rights Division at the Justice Department. 

Before beginning my remarks today, let me reiterate the com-
ments of the Members in regards to Rosa Parks, who I think we 
all agree was a courageous American and whose principled actions 
in the face of hatred and prejudice are an example to all Ameri-
cans. On behalf of the entire Civil Rights Division, we both mourn 
her death and celebrate a truly wonderful life. 

I appreciate the opportunity to appear before the Subcommittee 
today. The President has directed the full power and might of the 
Justice Department to enforce the Voting Rights Act and to pre-
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serve the integrity of the voting process. The Voting Rights Act has 
been enormously successful, but our work is never complete. For 
this reason, the Administration looks forward to working with Con-
gress on the reauthorization of this important legislation. 

It’s my privilege this morning to provide you with an overview 
of the Justice Department’s enforcement of section 5 of the Voting 
Rights Act, which is one of the provisions that expires in August 
of 2007. Now, as the Committee knows, a number of other impor-
tant provisions, including section 2’s prohibition against discrimi-
nation and voting and section 11’s prohibition again voter intimida-
tion, are permanent in nature, but I will focus my remarks exclu-
sively on section 5. 

Section 5 mandates that all covered jurisdictions seek preclear-
ance of any new voting qualification or prerequisite to voting, or 
standard, practice or procedure with respect to voting. The admin-
istrative approval, as the Chairman noted, can be sought adminis-
tratively from the Attorney General or through the U.S. District 
Court in D.C. In the latter case, the Attorney General will litigate 
the declaratory action and either support or oppose the court’s ap-
proval of the voting change at issue. However, under both ap-
proaches, the voting change does not become effective unless and 
until judicial or administrative approval is secured. 

Section 5’s coverage is extremely broad. The Supreme Court has 
interpreted in one of the seminal cases in 1969 it’s intended to 
reach any State enactment which altered the election law of a cov-
ered State even in a minor way. There is no de minimis exception. 
So, in other words, while changes as significant as a legislative re-
districting obviously come to us for pre-clearance review, so do such 
minor changes as a half-block movement of a polling place, a 15-
minute extension of polling hours and a municipal annexation of 
completely unpopulated land. 

Now the Chairman talked about the triggering requirements for 
preclearance under the Voting Rights Act, and I won’t repeat those, 
but there are 16 States, 9 in whole and 7 in part, that meet the 
formula under the Voting Rights Act. Mostly, it’s the former Con-
federacy, although a number of States in part are covered through-
out the United States. 

For reasons of expense and timing, the vast majority of changes 
that are covered by the Voting Rights Act in which jurisdictions 
have to submit to the Attorney General for administrative review 
are in fact sent to the Attorney General, rather than through the 
court system. The voting section of the Civil Rights Division re-
ceives roughly 4,000 to 6,000 submissions annually, although each 
submission may contain numerous voting changes that have to be 
reviewed. Redistricting plans, incidentally, are only a small part of 
those submissions. 

Our function in section 5 is relatively narrow. It is, in the words 
of the Supreme Court, merely to insure that no voting-procedure 
changes are made that would lead to a retrogression in the position 
of racial minorities with respect to their effective exercise of the 
electoral franchise. Stated differently, we examine whether the 
purpose or effect of the voting change is to put racial minorities in 
a position inferior to the one they occupy under the status quo, as 
compared to non-minorities, vis-à-vis their ability to elect their can-
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1 28 C.F.R. § 51.3. 

didates of choice. We have to do that in a brief, 60-day period of 
time, something that our voting section attorneys do on an out-
standing basis on a yearly basis. 

Now employing that standard over the last 40 years, we found 
retrogression in an extremely small number of cases. Since 1965, 
out of the 121,000 in total section 5 submissions received by the 
Justice Department, the Attorney General has interposed an objec-
tion to just over 14,000. And in the 10 years—last 10 years there 
have been only 37 objections. In other words, the overall objection 
rate since 1965 is just a hair over 1 percent, while the annual ob-
jection rate since the mid 1990’s has declined even more, now aver-
aging less than .2 percent. 

We’ve seen some different standards change with the Supreme 
Court’s decision in Georgia v. Ashcroft, and I know that will be the 
subject of an additional hearing so I won’t go into any more detail. 

Let me wrap up, since I see my time is drawing to a close, and 
say that the Voting Rights Act has radically increased the oppor-
tunity of minority voters to elect the representatives of their choice. 
Virtually excluded from public offices in the South in 1965, minor-
ity elected officials are now substantially present in State legisla-
tures and local governing bodies throughout the country. It is accu-
rately described as one of the most successful pieces of civil rights 
legislation ever adopted by Congress. The Department of Justice is 
very proud of the role it plays in enforcing this statute, and we look 
forward to working with Congress in these reauthorization is hear-
ings. 

Thank you very much. 
Mr. CHABOT. Thank you very much, Mr. Schlozman. 
[The prepared statement of Mr. Schlozman follows:]

PREPARED STATEMENT OF BRADLEY J. SCHLOZMAN 

Chairman Chabot, Ranking Member Nadler, distinguished members of the Sub-
committee: 

Good morning. I am Brad Schlozman, Acting Assistant Attorney General of the 
Civil Rights Division at the Department of Justice. Thank you for the opportunity 
to appear before you today. The President has directed the full power and might 
of the Justice Department to enforce the Voting Rights Act and to preserve the in-
tegrity of our voting process. The Voting Rights Act has been enormously successful, 
but our work is never complete. For this reason, this Administration looks forward 
to working with Congress on the reauthorization of this important legislation. 

It is my privilege this morning to provide you with an overview of the Justice De-
partment’s enforcement of section 5 of the Voting Rights Act, one of the special pro-
visions of the Act that is slated to expire in 2007. As the Committee knows, many 
other important provisions of the Act, including section 2’s prohibition against dis-
crimination in voting and section 11’s prohibition against voter intimidation, are 
permanent in nature. However, I have been asked to confine my testimony to sec-
tion 5. 

The Attorney General has assigned responsibility for enforcement of the Voting 
Rights Act to the Civil Rights Division, which in turn has delegated most enforce-
ment functions to the Division’s Voting Section.1 Section 5 represents an important 
part of this work. Although many of you no doubt are well versed in the intricacies 
of section 5, I will outline this provision briefly as a primer for those who are not 
and as a refresher course for those of you who already are experts in this area of 
law. 

Section 5 mandates that all covered jurisdictions seek pre-clearance of any new 
‘‘voting qualification or prerequisite to voting, or standard, practice, or procedure 
with respect to voting.’’ This approval can be sought administratively from the At-
torney General or through the judicial route by filing a declaratory judgment action 
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2 42 U.S.C. § 1973b. 
3 Subparagraph 4(a)(1) of the Voting Rights Act, 42 U.S.C. § 1973b(a)(1), contains detailed pro-

cedures by which a covered jurisdiction may secure a declaratory judgment excusing the juris-
diction from further compliance with section 5. This procedure frequently is referred to as the 
‘‘bail out’’ provision. 

4 28 C.F.R. Appendix to Part 51—Jurisdictions Covered Under Section 4(b) of the Voting 
Rights Act, as amended. 

5 A chart denoting the number of annual submissions received by the Civil Rights Division 
pursuant to section 5 each year is attached hereto. 

in the United States District Court for the District of Columbia. In the latter case, 
the Attorney General litigates the declaratory action and either supports or opposes 
the court’s approval of the voting change at issue. However, under both approaches, 
the voting change—whether it be a new law, ordinance, regulation, or procedure—
cannot be implemented until the administrative or judicial approval is secured. 

Section 5’s coverage is extremely broad. As the Supreme Court noted in Allen v. 
State Bd. of Elections, 393 U.S. 544, 566 (1969), ‘‘Congress intended to reach any 
state enactment which altered the election law of a covered State in even a minor 
way.’’ There is no de minimis exception. In other words, while voting changes as 
significant as a legislative redistricting obviously come to us for pre-clearance re-
view, so too do such minor changes as a half-block movement of a polling place, a 
fifteen minute extension of polling hours, and a municipal annexation of completely 
unpopulated land. 

In determining which jurisdictions are subject to the section 5 pre-clearance re-
quirements, the Voting Rights Act contains a formula in subsection 4(b) that is 
predicated on historical voter turnout as well as the presence of certain discrimina-
tory voting tests or devices.2 Specifically, a jurisdiction is covered under section 5 
if (i) less than 50% of a jurisdiction’s voting age population either was registered 
to vote or actually voted in November 1964, November 1968, or November 1972; and 
(ii) the Attorney General determines that the jurisdiction maintained certain ‘‘tests 
or devices,’’ as defined by subsection 4(c) of the Act, in November 1964, November 
1968, or November 1972. There are 16 States—9 in whole and 7 others in part—
that meet this formula. The entire States of Alabama, Alaska, Arizona, Georgia, 
Louisiana, Mississippi, South Carolina, Texas, and Virginia are covered, although 
10 counties and cities in Virginia have ‘‘bailed out’’ 3 of coverage in recent years. 
Meanwhile, certain counties and townships are covered in the States of California, 
Florida, Michigan, New Hampshire, New York, North Carolina, and South Dakota.4 
Interestingly, a number of southern states—including Arkansas, Tennessee, and 
West Virginia—are not covered at all by Section 5. 

For reasons of expense and timing, the vast majority of voting changes by covered 
jurisdictions are submitted to the Attorney General for administrative review. The 
Voting Section of the Civil Rights Division receives roughly 4,000–6,000 submissions 
annually, although each submission may contain numerous voting changes that 
must be reviewed.5 Redistricting plans are only a small portion of those submis-
sions. For example, in Calendar Year 2003, we received a total of 4,628 submissions, 
400 of which were redistricting plans. In Calendar Year 2004, we received 5,211 
submissions, 242 of which involved redistricting plans. In Calendar Year 2005, we 
already have received 3,811 submissions (as of October 17th), 88 of which have been 
redistricting plans. Perhaps not surprisingly, the number of section 5 submissions 
sent to the Department of Justice tends to reach its apex two years after the na-
tional Census, the point at which jurisdictions have the demographic data necessary 
to redraw their political districts. For example, in 2002 we received 5,910 submis-
sions, of which 1,138 were redistricting plans. Similarly, in 1992, we received 5,307 
submissions, 974 of which involved redistricting plans. 

Our function in evaluating section 5 submissions is, in the words of the Supreme 
Court, merely ‘‘to insure that no voting-procedure changes [are] made that would 
lead to a retrogression in the position of racial minorities with respect to their effec-
tive exercise of the electoral franchise.’’ Miller v. Johnson, 515 U.S. 900, 926 (1995) 
(quoting Beer v. United States, 425 U.S. 130, 141 (1976)). Stated differently, we ex-
amine whether the purpose or effect of a voting change is to put racial minorities 
in a position inferior to the one they occupy under the status quo, as compared to 
non-minorities, vis a vis their ability to elect their candidates of choice. Impres-
sively, the outstanding career attorneys in our Voting Section undertake this often 
highly complex examination in a brief, sixty-day period of time, as is required under 
the statute. 

Employing this standard over the last 40 years, we have found retrogression in 
an extremely small number of cases. Since 1965, out of the 120,868 total section 5 
submissions received by the Department of Justice, the Attorney General has inter-
posed an objection to just 1,401. And in the 10 ten years, there have been only 37 
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6 The Voting Rights Act: Ten Years After, U.S. Civil Rights Commission, January 1975, page 
43. 

7 Current Population Survey, U.S. Census Bureau. 
8 Black Elected Officials—A Statistical Summary 2001, Joint Center for Political and Economic 

Studies, Table 1, page 13. 

objections. In other words, the overall objection rate since 1965 is only a hair over 
1%, while the annual objection rate since the mid-1990’s has declined even more, 
now averaging less than 0.2%. This tiny objection rate reflects the overwhelming—
indeed, near universal—compliance with the Voting Rights Act by covered jurisdic-
tions. 

Recently, the Supreme Court revised the standard applicable in section 5 retro-
gression inquiries. See Georgia v. Ashcroft, 539 U.S. 461 (2003). The Court in that 
decision expanded the factors to be considered in the retrogression determination by 
examining all the relevant circumstances, which include a review of the minority 
voters’ ability to elect candidates of their choice, the feasibility of devising a non-
retrogressive alternative plan, and the extent of minority voters’ opportunity to par-
ticipate in and ‘‘influence’’ the political process. In implementing that opinion, the 
attorneys and analysts in the Division’s Voting Section continue to conduct wide-
ranging investigations into all of the circumstances surrounding voting changes, in-
cluding soliciting comments and opinions from the affected community, and under-
taking complex statistical analyses. 

The fruits of our efforts in enforcing the Voting Rights Act have been dramatic. 
Indeed, at the time the Voting Rights Act was first passed in 1965, only one-third 
of all African-American citizens of voting age were on the registration rolls in the 
Act’s covered jurisdictions, while two-thirds of eligible whites were registered. 
Today, African-American voter registration rates not only are approaching parity 
with that of whites, but actually have exceeded that of whites in some areas, and 
Hispanic voters are not far behind. Forty years ago, the gap in voter registration 
rates between African-Americans and whites in Mississippi and Alabama ranged 
from 63.2 to 49.9 percentage points. For example, only 6.7% of African-Americans 
in Mississippi were registered, in comparison with 69.9% of whites.6 Yet by the 2004 
general election, the Census Bureau reported that a higher percentage of African-
Americans were registered to votes than whites (76.2% versus 73.6%). Meanwhile, 
in Alabama in 2004, African-Americans reported registering at a rate only 1.7 per-
centage points below that of whites (73.2% versus 74.9%). Moreover, the Census Bu-
reau also recorded an increase in turnout for African-Americans in the South from 
44% in 1964 to 53.9% in 2000.7 

Finally, enforcement of the Voting Rights Act has radically increased the oppor-
tunity of minority voters to elect representatives of their choice. Virtually excluded 
from all public offices in the South in 1965, minority elected officials are now sub-
stantially present in State legislatures and local governing bodies throughout the re-
gion. For example, the number of African-American elected officials has increased 
dramatically during the life of the Voting Rights Act, from only 1,469 in 1970 to 
9,101 in 2001.8 In fact, many covered States, such as Georgia and Alabama, have 
more elected African-American officials today than most that are not covered by sec-
tion 5. 

In conclusion, the Voting Rights Act can be characterized accurately as one of the 
most successful pieces of civil rights legislation ever adopted by the Congress. The 
Department of Justice is proud of the role it plays in enforcing this statute and we 
look forward to working with Congress during these reauthorization hearings. 
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Mr. CHABOT. We’re having a glitch with the lighting system. The 
yellow light didn’t come on, so we’ll try to get that fixed. 

Mr. Blum, you’re recognized for 5 minutes. 

TESTIMONY OF EDWARD BLUM, VISITING FELLOW,
AMERICAN ENTERPRISE INSTITUTE 

Mr. BLUM. Chairman Chabot, Representative Nadler and distin-
guished Committee Members, in anticipation of congressional hear-
ings on the reauthorization of section 5, the Project on Fair Rep-
resentation at the American Enterprise Institute commissioned two 
social scientists to gather data on the state of minority participa-
tion in the election process in the jurisdictions covered by section 
5 of the VRA and additionally to compare and contrast those data 
with jurisdictions not covered by the act. 

The authors of this study, Professor Keith Gaddie of the Univer-
sity of Oklahoma, who will be testifying before the Committee this 
afternoon, and Professor Charles Bullock of the University of Geor-
gia, will present their completed findings by the end of 2005. For 
today’s hearings, Mr. Chairman, I respectfully offer the Committee 
their study on the State of Georgia. 

The Bullock-Gaddie study of Georgia, like the other State studies 
soon to follow, analyzes a variety of election criteria, including 
Black and Hispanic voter registration rates, Black and Hispanic 
election turnout rates, success and failure of Black and Hispanic 
candidates, White crossover support for minority candidates, and 
racial polarization levels using three different methodologies. 

Although I have the hard data for only Georgia today, our pre-
liminary analysis indicates that the other section 5 States are more 
or less comparable. Here are some of the highlights of our findings: 

Number one, rates of Black voter registration and participation 
at the polls currently exceed the rates for White voters in the State 
of Georgia and the Nation as a whole. 

Number two, the Black and White candidates running as Demo-
crats in Georgia draw comparable support from White voters irre-
spective of their race. 

Number three, in the three most recent elections for which com-
parisons are available, Georgia Black registration is approximately 
5 percentage points higher than for non-southern Blacks. 

Finally, estimates of racial voting patterns in Georgia congres-
sional races held during the last 15 years or so show African-Amer-
ican candidates consistently polling 30 or more percent of the 
White vote and 90 or more percent of the Black vote. Georgia has 
a total of 34 officials who are elected Statewide. Nine of these offi-
cials are African-American, and all of these African-Americans 
have won Statewide election with substantial White support. 

What can we conclude from these data, Mr. Chairman? To quote 
from a recent Law Review article, ‘‘Bull Connor is dead.’’

In 1965, Congress was able to easily make a factual finding of 
rampant racial discrimination in the election arena aimed at 
Blacks throughout the deep South. By today, however, the data 
simply do not support a similar finding. Furthermore, applying the 
same methods of analysis to noncovered States that we used on the 
covered jurisdictions such as Tennessee, Arkansas and New Mex-
ico, among others, reveals no differences between them. 
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Mr. Nadler noted last Thursday that the Committee is attempt-
ing to build a record for the inevitable legal challenge to section 5. 
Building a record for reauthorization is different from building a 
rationale for reauthorization. The data we have analyzed are indis-
putable. The incidence of statutory and congressional violations of 
voting rights in the covered jurisdictions are few and far between 
and no different from the noncovered jurisdictions. 

If the problems that remain are national in scope, then the focus 
on only particular jurisdictions makes no policy sense and aggra-
vates federalism concerns. If the problems remain regional or re-
main only in even more widely scattered jurisdictions, then apply-
ing the statute’s preclearance provisions where they are no longer 
justified also aggravates federalism concerns. The data from Geor-
gia simply don’t justify the stringent and unique infringement on 
federalism principles that the Court recognized in Katzenbach all 
the way down to the City of Boerne. 

Some on the Committee have argued that a felon, having paid 
his penalty to society, deserves the right to vote and to be treated 
no differently from his fellow citizens. Let’s assume for the sake of 
argument this is true. If so, then why shouldn’t this principle apply 
to the covered jurisdictions. The 40-year penalty of section 5, com-
pletely justified in 1965, deserves to be lifted today. What more 
must the State of Georgia do in order to be treated no differently 
from the other States? 

Mr. Chairman, Mr. Nadler, Members of the Committee, I look 
forward to providing the Committee with our full report later this 
year. Thank you for my time. 

Mr. CHABOT. Thank you. 
[The prepared statement of Mr. Blum follows:]

PREPARED STATEMENT OF EDWARD J. BLUM 

Chairman Chabot, Representative Nadler, and distinguished committee members. 
Thank you for the honor and opportunity to testify before the committee today. 

My name is Edward Blum and I am a Visiting Fellow at the American Enterprise 
Institute. I am also co-director at AEI with Commissioner Abigail Thernstrom of the 
Project on Fair Representation. In addition, we are co-authors of a forthcoming book 
on the evolution of the Voting Rights Act. Prior to my AEI affiliation, I have held 
a number of positions at other think tanks including the Center for Equal Oppor-
tunity, the American Civil Rights Institute, and the Campaign for a Color-Blind 
America, Legal Defense and Education Foundation. While at the Campaign, I di-
rected the legal challenge to over a dozen racially gerrymandered voting districts 
in states from New York to Texas. 

In anticipation of congressional hearings on the reauthorization of section 5 of the 
Voting Rights Act, the Project on Fair Representation at the American Enterprise 
Institute commissioned two social scientists to gather data on the state of minority 
participation in the election process in the jurisdictions covered by section 5 of the 
VRA, and, additionally, to compare and contrast those data with jurisdictions not 
covered by the act. 

The authors of this study, Prof. Keith Gaddie of the Univ. of Oklahoma—who will 
be testifying to the committee this afternoon—and Prof. Charles Bullock of the 
Univ. of Georgia will present their completed findings by the end of 2005. For to-
day’s hearing Mr. Chairman, I respectfully offer the Committee their study of the 
state of Georgia. I ask it be placed in the record. 

The Bullock-Gaddie study of Georgia, and the other state studies soon to follow, 
analyzes a handful of election criteria including but not limited to: black and His-
panic voter registration rates; black and Hispanic election turnout rates; success 
and failure of black and Hispanic candidates compared to the success and failure 
of white candidates; white cross-over support for minority candidates; and racial po-
larization levels using three different methodologies. 
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Although I have the hard data for only Georgia today, the preliminary analysis 
of the data indicates that the other section 5 states are more-or-less comparable. 
Here are some of the highlights of our findings:

1. Rates of black voter registration and participation at the polls currently ex-
ceed the rates for white voters in the state of Georgia and the nation as a 
whole.

2. Black and white candidates running as Democrats in Georgia draw com-
parable support from white voters irrespective of the candidate’s race.

3. In the three most recent elections for which comparisons are available, Geor-
gia black registration is approximately five percentage points higher than for 
non-southern blacks.

4. Estimates of racial voting patterns in Georgia congressional races held dur-
ing the last fifteen years or so show African American candidates consist-
ently polling thirty or more percent of the white vote and ninety or more per-
cent of the black vote. Georgia has a total of 34 officials who are elected 
statewide. Nine of these officials are African American. All of these African-
Americans have won statewide elections with substantial white support.

What can we conclude from these data? To quote from a recent law review article, 
‘‘Bull Connor is dead.’’ And so is every Jim Crow-era segregationist intent on keep-
ing blacks from the polls. 

In 1965, Congress was able to easily make a factual finding of rampant racial dis-
crimination in the election arena aimed at blacks throughout the Deep South. By 
today however, the data simply do not support a similar finding. Furthermore, ap-
plying the same methods of analysis that we used on the covered jurisdictions to 
non-covered states such as Tennessee, Arkansas, and New Mexico and to subjuris-
dictions such as Queens County, New York and Volusia County, Florida among oth-
ers reveals no differences between them. 

Mr. Nadler noted last Thursday (Oct. 20, 2005) that the committee is attempting 
to build a record for the inevitable legal challenge to section 5. Building a record 
for reauthorization is different from building a rationale for reauthorization. The 
data we have analyzed are indisputable: the rates of minority participation and the 
success of minority candidates indicates that minorities in the covered jurisdictions 
no longer struggle against patterns of discrimination as they go about exercising 
their political rights. It is noteworthy that since 1998, the Department of Justice 
has brought nearly four times as many section 2 lawsuits against non-covered juris-
dictions as against covered ones. Although some would note this may be due to sec-
tion 5’s power in the covered states, it also suggests that problems remain 
unaddressed outside of section 5’s net. If the problems that remain are national in 
scope, then to focus on only particular jurisdictions makes no policy sense and ag-
gravates federalism concerns. If the problems remain regional or remain only in 
even more widely scattered jurisdictions, then applying the statute’s preclearance 
provisions where they are no longer justified also aggravates federalisms concerns. 
The data from Georgia simply don’t justify the stringent and unique infringement 
on federalism principles that the Court recognized in beginning with South Carolina 
v. Katzenbach and continuing to City of Boerne v. Flores, and other cases. Addition-
ally, Congress shouldn’t renew section 5 based upon a fear that without it the cov-
ered jurisdictions would return to the practice of disenfranchising blacks and His-
panics. That fear is too speculative and cannot be substantiated by a congressional 
factual inquiry. 

Some on the committee and various witnesses have argued that a felon, having 
paid his penalty to society, deserves the right to vote and be treated no differently 
from his fellow citizens. Yet, why shouldn’t this principle apply to the covered juris-
dictions? The forty-year penalty of section 5, completely justified in 1965, deserves 
to be lifted today. After all, Congress recognized in 1965 that section 5 was a tem-
porary, emergency provision. It was to remain in effect for only five years. What 
more must a state like Georgia do in order to be treated no differently from other 
states? 

The election data and federalism principles are not the only reasons for letting 
section 5 expire. There are other compelling good government reasons as well. Dur-
ing the last fifteen years, as judges, legislative bodies, and federal bureaucrats got 
in the habit of stretching the meaning of the VRA to reach any and all ends they 
considered desirable, the groundwork was laid for abuses. What started out as a tool 
to prevent anyone from being turned away at the ballot box because of skin color 
has turned into a means of second-guessing perfectly legitimate, nonracial policies. 

The pinnacle of section 5 abuses occurred after the 1990 census and the cycle of 
redistricting that followed. The Department of Justice, aided by the old-line racial 
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advocacy groups and some in the Republican Party, began to distort the VRA to re-
quire a ‘‘max-black’’ redistricting outcome. In other words, the preclearance provi-
sion of section 5 became a sword, rather than a shield, in the hands of government 
bureaucrats whose single-minded goal was not ending racial discrimination but 
guaranteeing racial and ethnic proportionality in every legislative body for which 
they had control. The result was the creation of dozens of racial gerrymanders-Ror-
schach-test-like bug splats—that systematically harvested blacks and Hispanics out 
of multiracial communities to form safe minority districts. 

In a series of cases beginning with Shaw v. Reno and culminating in Georgia v. 
Ashcroft, the Supreme Court has marginally attempted to bring some sanity back 
to the law. In Shaw, the Court in 1993 found that a ‘‘reapportionment plan that 
includes in one district individuals who belong to the same race, but who are other-
wise widely separated by geographical and political boundaries, and who have little 
in common with another but the color of their skins, bears an uncomfortable resem-
blance to political apartheid. It reinforces the perception that members of the same 
racial group—regardless of their age, education, economic status, or the community 
in which they live—think alike, share the same political interests, and prefer the 
same candidates at the polls.’’

Ten years later, the Court found in Georgia v. Ashcroft that the retrogression 
standard that had been used by DOJ to force the strict maintenance of minority per-
centages in newly redrawn voting districts was wrong, noting that ‘‘the Voting 
Rights Act, as properly interpreted, should encourage the transition to a society 
where race no longer matters.’’

In my opinion, section 5 has degenerated into an unworkable, unfair, and uncon-
stitutional mandate that is bad for our two political parties, bad for race relations, 
and bad for our body politic. Here are some of the reasons why Congress should con-
sider letting section 5 should expire:

1. The emergency that precipitated the temporary provisions of section 5 has 
passed. Blacks throughout the covered jurisdictions register to vote and par-
ticipate at the polls in numbers nearly identical to sometimes exceeding 
white voters.

2. The worst abuses of the Jim Crow era—such as poll taxes, literacy tests, and 
grandfather clauses—are permanently banned already. Moreover, any voter 
and the Department of Justice can challenge any discriminatory election pol-
icy or statute using section 2 of the act. It is permanent and applies to every 
state in the nation.

3. Section 5 has contributed to the ever-growing lack of election competitive-
ness, resulting in safe-seats-for-life for incumbents of both parties. Section 5 
requirements are one of the key reasons a newly-created bipartisan, inde-
pendent redistricting commission in Arizona was unable to fulfill its mandate 
to create competitive legislative and congressional districts. This in turn con-
tributes to the creation of ideologically polarized voting districts.

4. Section 5 has evolved into a gerrymandering tool used by Democrats and Re-
publicans to further their party’s election prospects. It is nearly impossible 
today under section 5 to tease out racial electoral issues from partisan elec-
toral issues, as we have recently witnessed in a handful of redistricting law-
suits from Texas to Boston.

5. Section 5 has had the effect of insulating white Republican officeholders from 
minority voters and issues specific to minority communities; and, in turn, it 
insulates minority elected officials from white voters.

6. Section 5 does not address in any way the long list of election issues that 
have surfaced during the last five years: hanging chads in Florida; long lines 
of voters in Ohio; too few poling places on college campuses in Wisconsin.

Mr. Chairman, Mr. Nadler, I look forward to providing the committee our full re-
port later this year. Additionally, I wish to include in my written statement Chapter 
1 from Abigail Thernstrom’s seminal work, Whose Votes Count? Affirmative Action 
and Minority Voting Rights (Harvard University Press). 

Thank you for allowing me to participate in these hearings.
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ATTACHMENT 1
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Mr. CHABOT. Ms. Earls, you’re recognized for 5 minutes. 

TESTIMONY OF ANITA EARLS, DIRECTOR OF ADVOCACY, 
CENTER FOR CIVIL RIGHTS 

Ms. EARLS. Mr. Chairman and Members of the Subcommittee, 
thank you for your important work conducting extensive hearings 
on the Voting Rights Act. I am honored to be invited to testify. I’m 
also humbled to be before distinguished Members of this Com-
mittee who have lived through, in their own careers, much of what 
I have to tell you. 

From my experience representing minority voters in jurisdictions 
covered by the Voting Rights Act, one overwhelming truth is appar-
ent. The original purpose of section 5 has not yet been fully served. 
The lingering effects of past intentional racial discrimination con-
tinue to disadvantage minority voters as they attempt to be heard 
at every step of the democratic process. 

Some of these hurdles include: the continued prevalence of ra-
cially polarized voting; redistricting plans that crack and pack mi-
nority voters to dilute their voting strength; numerous efforts at 
the local levels to dismantle single-member districting plans; the 
manipulation of town boundaries through annexations that exclude 
Black voters; and the imposition of new registration and voting 
practices that make it more difficult for minority voters to register 
and cast a ballot. 

Extensive documentation of these practices and many others will 
be made a part of the record during the course of these hearings. 

The original purpose of section 5, to prevent the use of voting 
practices that have a discriminatory purpose or effect, remain sa-
lient today. It’s been said section 5 is no longer needed because 
Black voter registration rates have increased and poll taxes and 
sham literacy tests have been abandoned. But, in fact, other por-
tions of the act were specifically designed to prevent those abuses. 

Section 5 has a very different and specific purpose, namely, as 
the Supreme Court has stated, ‘‘to remedy a century of obstruction 
by shifting the advantage of time and inertia from the perpetrators 
of the evil to its victims.’’ In short, section 5 is needed to prevent 
jurisdictions from introducing new procedures and techniques that 
have the purpose or effect of discriminating against minority vot-
ers. Recent experience demonstrates this danger still exists. 

When the Voting Rights Act was initially passed, Congress was 
frustrated by the fact that when litigation successfully ended its 
discriminatory practice, local authorities circumvented court orders 
by implementing new procedures with the same discriminatory re-
sult. 

Today we are seeing a similar process occurring at the local level. 
In Texas, North Carolina, Alabama and elsewhere, jurisdictions 
that were sued in the 1980’s and 1990’s under section 2 of the Vot-
ing Rights Act, found to be in violation of the act, and ordered to 
implement single-member districts are now trying to return to at-
large election systems. 

Section 5’s nonretrogression principal is an important bar to such 
changes. For example, in August 2002, the Department objected to 
the City of Freeport, Texas’ plans to return to an at-large method 
with numbered posts that previously had been declared illegal be-
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cause it discriminated against Hispanic voters. Without section 5, 
minority voters would have no option but to go back to court to de-
fend the decrees they obtained just a few years earlier. This is the 
backsliding that section 5 is designed to prevent. The gains made 
since the act’s reauthorization in 1982 are too fragile to be aban-
doned at this stage. The threat of their being circumvented or over-
turned is very real. 

I want to turn briefly to the practical realities of how section 5 
operates. There are several important points to consider. 

First, the career attorneys in the Department who are respon-
sible for working closely with the election administrations in cov-
ered jurisdictions develop a high level of knowledge about the juris-
diction’s laws, procedures and past experiences. Voting section at-
torneys understand the realities of trying to administer elections 
and often provide technical assistance to State and local officials 
who are trying to figure out the best way to run elections. The sec-
tion 5 review process is efficient, flexible, makes use of recent elec-
tronic media and is designed to be as easy as possible for local ju-
risdictions, while still giving the Department the opportunity to 
gather the information they need. It’s not surprising that recently 
the counsel to the North Carolina Board of Elections said that, in 
his experience, complying with section 5 is not burdensome for 
State and local officials. 

Second, there’s an important way in which the section 5 review 
process is weighted in favor of jurisdictions. If the Department ob-
jects, the jurisdiction can appeal. If the Department preclears, vot-
ers who oppose the change have no avenue of appeal. 

Third, redistrictings are only a portion of what the Department 
reviews. It is very important to remember that annexations, polling 
place changes, absentee balloting procedures, special elections and 
the adoption of various other election rules all come under section 
5’s ambit. In many ways, the greatest impact of section 5 is seen 
in local communities and particularly in rural areas. Voters in 
these areas don’t have access to bring litigation under section 2. 
They need section 5’s protection. 

Finally, section 5 has a deterrent effect without the Department 
ever getting involved. 

The rationale for reauthorizing section 5 of the Voting Rights Act 
is simple. Its history demonstrates that it works, but current condi-
tions demonstrate that its purpose has not yet been fulfilled. 

Thank you very much for your commitment to the democratic 
principals that the act seeks to make real for all Americans. 

Mr. CHABOT. Thank you very much. 
[The prepared statement of Ms. Earls follows:]
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Mr. CHABOT. Ms. Perales, you’re recognized for 5 minutes. 

TESTIMONY OF NINA PERALES, REGIONAL COUNSEL, MALDEF 
Ms. PERALES. Mr. Chairman and Members of the Subcommittee, 

thank you for the invitation to testify regarding the reauthorization 
of section 5 of the Voting Rights Act. It is a further privilege to tes-
tify on the day in which all of us mark the passing and the great 
contribution of Ms. Rosa Parks. 

I am Nina Perales, Southwestern Regional Counsel of MALDEF, 
the Mexican American Legal Defense and Educational Fund. Since 
our founding as a nonpartisan civil rights organization in 1968, 
MALDEF has served as the primary organization that litigates vot-
ing rights cases on behalf of Latinos in the United States. 

I will focus my remarks today on the impact of section 5 upon 
Latino voters in the Southwest. 

Section 5 was extended to the Southwest when Congress recog-
nized that the widespread official discrimination against Latino 
voters had resulted in devastatingly low voter registration and 
turnout among Latino citizens. Congress also found that jurisdic-
tions that were forced by litigation to abandon discriminatory elec-
tion schemes tried to stay one step ahead of the courts by adopting 
new discriminatory practices that attempted to prevent Latino po-
litical empowerment. 

Section 5 mitigates discriminatory election practices not only in 
congressional redistricting but also at the State and local levels. By 
blocking discriminatory election practices before they go into effect, 
section 5 protects Latino voters from local jurisdictions that seek 
to limit their political participation by developing new exclusionary 
voting schemes. In Texas, there have been 196 section 5 objections 
to proposed election changes since 1975, more than any other State 
covered by section 5. Of these objections, the majority were objec-
tions to changes in local election practices. 

For example, MALDEF filed suit in 2002 against the City of 
Seguin, Texas, when it attempted to prevent Latinos from gaining 
a majority of seats on the city council. The 2000 Census showed 
that the growing Latino population in Seguin comprised the major-
ity of five of the eight city council seats. The district had formerly 
been balanced four-four, Latino and Anglo. The City responded by 
dismantling the fifth Latino majority district in its new redis-
tricting plan, but the Justice Department indicated it would not 
likely preclear a plan with such an obviously retrogressive effect. 

Seguin restored the fifth Latino majority district but promptly 
closed the candidate filing period so no Latino could run in the 
election for that district. On behalf of local voters, MALDEF filed 
a section 5 enforcement action against the City. After we secured 
an injunction against Seguin’s election timetable, the Department 
of Justice precleared Seguin’s redistricting plan with the five 
Latino majority districts. As a result of section 5, Latinos have now 
elected their candidate of choice to a majority of seats on the 
Seguin city council. 

When Latino and Anglo voters consistently prefer different can-
didates, as is the case throughout much of the Southwest, the effec-
tive exercise of electoral franchise is contingent upon maintaining 
Latino voters’ ability to elect their candidate of choice. For this rea-
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son, minority voters’ ability to elect their candidate of choice has 
been the touchstone of the retrogression analysis. The recent U.S. 
Supreme Court decision in Georgia v. Ashcroft diverges from that 
standard and leaves minority voters with little protection against 
redistricting plans that diminish their political strength. 

In the Southwest, ‘‘influence districts’’ provide only the illusion 
of full political participation. The reality of strict racially polarized 
voting and racial segregation means in most instances Latino vot-
ers in minority Latino influenced districts actually exercise little 
real influence over the outcome of elections or the representative 
who’s ultimately elected. 

Section 5 objections interposed by the Justice Department with 
respect to Arizona legislative redistricting in 2002 and Texas legis-
lative redistricting in 2001 highlight the need to preserve the abil-
ity to elect standard for Latino voters. In both cases, Statewide re-
districting plans in these States pared down Latino majority dis-
tricts so they no longer provided the opportunity to elect Latino 
candidates of choice. Pursuant to section 5, the Justice Department 
stepped in and halted these redistricting plans before they went 
into effect. Without a retrogression standard that recognizes the 
role of racially polarized voting in contemporary elections and that 
protects Latino voters’ choices, Latinos will be left with no safe-
guard against redistricting plans that dismantle or eliminate 
Latino majority districts. 

This Nation is still subject to the problem that section 5 was de-
veloped to address. Even today, many jurisdictions still respond to 
growth in minority political power by redistricting minority polit-
ical opportunity. In Texas and Arizona, for example, the Justice 
Department continues to interpose a significant number of objec-
tions. The deterrent effect of section 5 stops many discriminatory 
election changes before they are enacted by covered jurisdictions. 

Despite what you may hear from opponents of the Voting Rights 
Act, the emergency that led to the adoption of section 5 has not 
passed. Latino voters have not yet closed the gap in voter registra-
tion and turnout in the Southwest. Racially polarized voting has 
not declined significantly in the past 245 years, particularly in local 
elections. 

I urge you today to reauthorize section 5 with language clarifying 
congressional intent to prohibit intentional discrimination and to 
restore ability to elect as the touchstone for section 5 retrogression. 
Thank you. 

Mr. CHABOT. Thank you very much, Ms. Perales. 
[The prepared statement of Ms. Perales follows:]
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Mr. CHABOT. The Members up here now will have 5 minutes to 
ask questions, and I’ll begin by recognizing myself for 5 minutes. 
I’d like to direct my first question to all the members of the panel; 
and if you’d like to answer and then explain your answer relatively 
briefly, that would be fine. We’ll begin with you, Mr. Schlozman, 
and go down the line, if we can. 

Has section 5 fulfilled its purpose? 
Mr. SCHLOZMAN. I think section 5 has been extremely successful. 

If you look at the number of objections that the Department has 
interposed over the years, the declining number shows that it has 
had a very valid deterrent effect and I think for some of the rea-
sons that Congressman Nadler even spoke of, that it acts as a de-
terrent for legislatures and governing bodies in adopting poten-
tially retrogressive legislation. 

As I indicated at the outset of my remarks, the Bush administra-
tion is very supportive of reauthorization and looks forward to 
working with Congress in these hearings. 

Mr. CHABOT. So in your opinion it has not yet fulfilled its pur-
pose. It’s fulfilling its purpose, is that correct? Not to put words in 
your mouth. 

Mr. SCHLOZMAN. The Department is fully supportive of reauthor-
ization and feels that it has a very beneficial effect. 

Mr. CHABOT. Thank you. 
Mr. Blum. 
Mr. BLUM. Mr. Chairman, I believe that section 5 has fulfilled its 

purpose. It has been an evolutionary process. Five years after the 
initial passage of the Voting Rights Act, registration rates through-
out the deep South skyrocketed, as they rightly should have. 
Throughout the ’80’s and the ’90’s we saw the fruits of section 5. 
It is my opinion that now section 5 should be sunsetted. It is cre-
ating more mischief than it is actually doing good. 

I think section 2 is a very powerful tool to prevent the kinds of 
racial discrimination in the voting arena that many members of 
this panel and other members of the panel who have come before 
me have addressed. It should not be diminished, the power of that 
section, both in the hands of voters and in the hands of the Depart-
ment of Justice. 

Mr. CHABOT. Thank you. 
Ms. Earls. 
Ms. EARLS. Section 5 has not fulfilled its purpose. You have to 

really look at what it was it designed to do and that is to prevent 
jurisdictions from enacting new measures that discriminate against 
minority voters. Jurisdictions are continuing to attempt to enact 
those measures, and section 5 is needed in the covered jurisdictions 
to prevent that. 

It is much more efficient and much more easy for voters to take 
advantage of section 5 than it is for them to mount the effort and 
cost and time and expense required for litigation under section 2. 
So it’s a very effective and efficient tool to prevent discriminatory 
practices, new discriminatory practices being put in place; and that 
purpose is still necessary. 

Mr. CHABOT. Thank you. 
Ms. Perales. 
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Ms. PERALES. Thank you. Section 5 has not fulfilled its purpose, 
but, in a sense, it fulfills its purpose every time there is an objec-
tion by the Justice Department. It’s a living, breathing law; and 
you can see it operate from year to year in places like the South-
west for Latino voters. 

I would agree with Ms. Earls that section 5 and section 2 are 
meant to work hand in hand. One cannot replace the other. Section 
2 requires costly and time-consuming litigation. It also requires the 
bad change to go into effect and even be implemented for several 
election cycles before challengers can gather enough evidence to 
mount a successful court challenge, which is also incredibly costly, 
and although there is some attorney fees involved, you can never 
get back the money you put into section 2 cases. That has been 
MALDEF’s experience. 

Mr CHABOT. Thank you very much. 
Mr. Schlozman, would you describe the Department of Justice’s 

role with respect to enforcing section 5? And what is the most com-
mon type of change submitted? 

Mr. SCHLOZMAN. Congressman, we end up reviewing, as I men-
tioned, about 4,000 to 6,000 submissions every year that are sub-
mitted to the Attorney General for administrative preclearance. 
Very few section 5 cases are actually filed as declaratory actions in 
Federal Court. 

The type of submissions almost all are very, very noncontrover-
sial. I mean, as you look at the number of objections that we inter-
pose each year, you can see that there really are just a tiny hair 
of them—sometimes averaging two or three a year. I put some 
charts that I made available over here. And I think that you all 
have been given copies that will describe the number of objections 
we have. In about 2 years after the decennial census, we will typi-
cally have more redistricting preclearances requests that come be-
fore us. They range, everything from methods of elections to annex-
ations. But I would say that of that 4 to 6,000, just a tiny fraction 
of them are in any way controversial. 

Mr. CHABOT. Thank you very much, and my time is expired. 
The gentleman from New York, Mr. Nadler is recognized for 5 

minutes. 
Mr. NADLER. Thank you, Mr. Chairman. 
Mr. Schlozman, in the past, the Justice Department has pre-

pared a summary of statistics and written case summaries to detail 
the enforcement of histories of the Voting Rights Act. 

Has the Civil Rights Division anticipated a similar request from 
Congress for this kind of compliance data? 

Mr. SCHLOZMAN. Well, all of the cases that we file, Congressman, 
are available on our Website so that the department has taken vig-
orous—it has taken seriously its obligation to enforce the Voting 
Rights Act, and everything that we file is fully available. If there 
are specific questions, we are happy to answer them. 

Mr. NADLER. But where is the Voting Rights section with respect 
to producing the official report, for example, on the entire section 
5 experience? Do you know, that is a useful thing to do? 

Mr. SCHLOZMAN. Well, I guess I am aware of, in 2001, we put 
out a report that was designed to help jurisdictions through the 
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section 5 process. I am not entirely sure. Are you talking about an 
annual report? An overall report? 

Mr. NADLER. Just an overall report. I would hope that you could 
put together an overall report as to the entire section 5 experience 
which presumably would make the case for renewal. 

Mr. NADLER. Let me make that a formal request. 
Mr. SCHLOZMAN. Yes. 
Mr. NADLER. Thank you. 
Ms. Perales and Ms. Earls, Mr. Schlozman has presented testi-

mony that, over the last 10 years, there has been only a .2 percent, 
two tenths of 1 percent, rate of objections for section 5 submissions. 
Some have interpreted this low objection rate as a sign there is no 
continuing need for section 5 because these jurisdictions no longer 
discriminate. Obviously, you have stated that you have a different 
opinion. I agree with you that these statistics tell another story. 

How can these numbers be read as actually supporting the con-
tinuing need for section 5? 

Mr. EARLS. Thank you. I would say that the first thing to note 
is that those numbers don’t tell the whole story. There are at least 
two other very important ways in which the section 5 review proc-
ess works and results in jurisdictions not implementing discrimina-
tory practices. 

The first is when the department issues what is called a more-
information letter. Rather than just issuing an objection, they ask 
a jurisdiction more questions about their practice. Very frequently 
that results in the jurisdiction modifying what they are planning 
to do. And I believe, I don’t know off the top of my head, but I 
know there have been studies done recently on just how many 
more objection letters have been issued by the department and how 
often that resulted in a jurisdiction changing its practice. 

Mr. NADLER. Would it be possible for you or perhaps Mr. 
Schlozman to provide that information for the record? 

Ms. EARLS. Yes, I can. 
Mr. NADLER. Thank you. 
Ms. EARLS. But the second important piece of the picture is the 

deterrent effect and the way that, the fact that section 5 review en-
ters into the decision-making processes at the local level, at the 
State level, that is much harder to measure, but it is certainly very 
much a part of the process and impacts the system. 

Mr. NADLER. Thank you. 
Ms. Perales. 
Ms. PERALES. I can think of several examples of the deterrent ef-

fect of section 5. We have seen it in the consideration of State court 
judges who are preparing to undertake redistricting when legisla-
tive redistricting has somehow failed. And there is quite a bit of 
consideration of section 5, which does apply to court-drawn plans 
at the State level, and what section 5 would allow and what it 
wouldn’t allow. 

Also, we do quite a bit of speaking before local jurisdictions when 
they are considering implementing a voting change. And we talk to 
them about section 5. And it becomes part of their consideration as 
well. 

So there are many changes. And for example, the example I gave 
you from the City of Seguin involved some communication between 
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the Justice Department and the City where the Justice Depart-
ment indicated that the proposed dismantling of a fifth minority 
district was not going to pass muster under section 5. 

Mr. NADLER. Could you provide some of this information beyond 
what you can say in the next 30 seconds? 

Ms. PERALES. Yes. 
Mr. NADLER. Thank you. 
Let me ask one more question—I see the yellow light is blink-

ing—for Ms. Perales and perhaps Ms. Earls. 
Section 5 has been blamed by some critics in Mr. Blum’s written 

testimony, for example, for lack of competition in the electoral proc-
ess. Given the level of data and computer software sophistication 
that is now available for artful redistricters, is section 5 really to 
blame, or are politicians behaving in just the same way as they 
have in the past with modern computer equipment? And how does 
this partisan behavior compare in noncovered jurisdictions? 

Ms. PERALES. Section 5 is definitely not the culprit when comes 
to creating noncompetitive districts. The main impetus for creating 
noncompetitive districts comes from incumbents and political par-
ties, not minority voters. For example, because most Latino major-
ity districts in the Southwest tend to be located in specific areas 
of the State, they don’t significantly affect congressional redis-
tricting in other areas of the State. Latino majority districts in 
Texas are located in south Texas. There is the whole rest of the 
State on top of that that is subject to the whims of those who are 
drawing the redistricting plans. 

There are only two Latino congressional districts in Arizona out 
of a total of eight. Again, the creation of Latino majority districts 
holding the line or complying with retrogression does not cause 
other districts to become noncompetitive. 

Mr. CHABOT. The gentleman’s time has expired. 
The gentleman from Iowa, Mr. King, is recognized for 5 minutes. 
Mr. KING. Thank you, Mr. Chairman. 
I listened to this testimony with great interest, and I think un-

derlying all of this are some presumptions that don’t fit very well 
for me; the presumption that Anglo voters consistently prefer dif-
ferent candidates than Latino voters for example. And as I listened 
to this testimony, I heard no one draw a distinction between Demo-
crats and Republicans, for example. Has that been separated in 
your analysis when you want to measure what kind of candidate 
a White person prefers versus a Latino or an African-American? 
And I think I heard the most discussion out of Ms. Perales. So if 
you could respond to that, please. 

Ms. PERALES. Thank you. Racially polarized voting is a mathe-
matical fact. I don’t have the time on this particular panel to lay 
out a lot of that data. But I know that witnesses who will follow 
will lay out that data. 

And it has been important to stress the role of racially polarized 
voting in local elections, many of which are nonpartisan. Most may-
oral elections and other local elections, school board elections are 
not run on a partisan ballot. And even at this level, in the South-
west, you do see persistent racial bloc voting. 

Mr. KING. Then, Ms. Perales, why do minorities have different 
interests in their local government or their State government or 
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their country than non-minorities do? Isn’t that at the root of this 
whole discussion? 

Ms. PERALES. Well, we can say that minority voters tend to pre-
fer, in the areas that MALDEF works in, different candidates than 
Anglo voters——

Mr. KING. You mean, a candidate of their race? 
Ms. PERALES. Sometimes it is a candidate of their race, and 

sometimes it is not. And our investment is not in electing can-
didates of a certain color but in effectuating the vote for Latinos 
regardless of the color of a person that Latino voters prefer. It is 
about electing the candidate of choice. That candidate might be 
more interested, for example, on a local level at improving the 
streets and the drainage system in what might be the barrio of the 
town. 

There are definitely policy choices that flow from electing the 
Latino candidate——

Mr. KING. If that is true, though, doesn’t that undermine your 
argument? How do you even measure why a minority would prefer 
a different candidate if now you are analyzing it into the extent of 
the policy itself? Doesn’t that negate your entire argument? 

Ms. PERALES. No, Congressman King. We measure the fact that 
Latinos tend to prefer different candidates than Anglos. And when 
an election system discriminates or somehow cuts off or dilutes the 
ability of Latino voters to elect their candidate of choice, that is 
when we become involved. 

Mr. KING. Would you agree with the statistics that have been 
bandied about since last November that President Bush carried 44 
percent of the Latino vote in America? 

Ms. PERALES. I am aware that there are different polling results 
for the level of Latino support for President Bush during the No-
vember 2004 election. And I have seen different numbers come 
from——

Mr. KING. Would you agree with that number? 
Ms. PERALES. With 40 percent? 
Mr. KING. 44 percent. 
Ms. PERALES. Because MALDEF isn’t a polling organization, I 

don’t have an official response on that. 
Mr. KING. Does that sound reasonable in your judgment? 
Ms. PERALES. Nationwide, I am not in a position to tell you na-

tionwide. 
Mr. KING. Southern Texas. 
Ms. PERALES. In south Texas, no. The support was not as high 

as 40 percent. 
Mr. KING. Doesn’t that seem curious to you that in the Presi-

dent’s home State he wouldn’t carry as high a percentage of the 
Latino vote as he would nationwide? 

Ms. PERALES. Not necessarily, no, Congressman. 
Mr. KING. It does to me. 
Thank you, Ms. Perales. 
I direct my next question to Mr. Schlozman. We have heard the 

statistics about Georgia and that nine of the 34 statewide can-
didates are minorities, and they have been elected statewide. And 
it appears statistically that at least Georgia has reached a stand-
ard here that we would have aspired to and I think be quite 
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pleased with that result, especially if we would look back at the in-
tent of the legislation going back to, say, 1965. And so at what 
point then should these jurisdictions finally be taken out of the 
penalty box and let them join the rest of America? Haven’t they 
paid their debt, and haven’t they proven that result? 

Mr. SCHLOZMAN. Congressman, thank you for the question. Let 
me answer it this way, that the Department of Justice is a law en-
forcement agency. And we will enforce whatever statute Congress 
passes and puts on the books; that protection of voting rights has 
been an extremely important part of this Administration to both 
the Attorney General and the President, and we look forward to de-
veloping a legislative record as part of these hearings. 

Mr. KING. Thank you, and I would turn the question then to Mr. 
Blum. Same question, Mr. Blum. 

Mr. BLUM. Congressman King, I think the data are conclusive 
not only in the State of Georgia but our preliminary findings, espe-
cially even in the State of Texas, that show that it is nearly impos-
sible to tease out racial electoral issues from racial—or from par-
tisan electoral issues, that Hispanic candidates in the State of 
Texas running statewide win with large crossover support. 

African-American candidates running in the State of Texas state-
wide win with large crossover support. I am confident that when 
we have completed our studies, that other States and other juris-
dictions, the three counties in New York, California counties, as 
well, will show that the level of racially polarized voting has dimin-
ished to a point where it is indistinguishable from other noncovered 
jurisdictions, such as Tennessee, West Virginia and New Mexico. 

Mr. CHABOT. Gentleman’s time has expired. 
Mr. KING. Thank you. I yield back. 
Mr. CHABOT. Thank you. 
Gentleman from Virginia, Mr. Scott, is recognized for 5 minutes. 

I might note, I had the opportunity this weekend to be in your 
great State of Virginia because it was my 30th reunion at the Col-
lege of William and Mary, and I spent the weekend down there. 
Virginia is a wonderful State. 

Mr. SCOTT. Thank you. I hope you spent a lot of money in our 
State. 

Mr. CHABOT. I did. 
Mr. SCOTT. Thank you. 
Mr. Schlozman, you indicated that you support reauthorization. 

Is that with any changes? 
Mr. SCHLOZMAN. Congressman, the White House and the Presi-

dent has stated that we support reauthorization. And the President 
also stated through a spokesman that he will support any nec-
essary strengthening of the Voting Rights Act. 

Mr. SCOTT. Does that mean that if you have before you for 
preclearance a plan which clearly violates section 2, although it is 
not technically retrogressive, that you shouldn’t preclear a section 
2 violation? 

Mr. SCHLOZMAN. I think that we are going to look at, as we de-
velop these very useful hearings, developing a legislative record, 
and the White House is willing to consider any and all proposals. 

Mr. SCOTT. Also, you have indicated that most of the submissions 
are somewhat perfunctory and a small percentage actually sub-
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stantive and controversial. Your point to rejection, therefore, 
should be considered not out of the hundred percent but just out 
of those that are submitted. Can you give us some—will you submit 
for the record a sampling of the kinds of schemes that are sub-
mitted, notwithstanding section 5, so we can get an idea of what 
people are doing, even with section 5 looking them in the face? 

Mr. SCHLOZMAN. I would be happy to. We actually have a system 
that we call the submission tracking and processing system which 
breaks down every single type of submission to redistricting, an-
nexation, polling place, all of that, and we are happy to make that 
information available. 

Mr. SCOTT. I think it has been pointed out that people, even look-
ing at section 5, try to get these schemes in. You can just extrapo-
late what they would do if you didn’t have section 5. 

Ms. Perales, you indicated that when you file suit under section 
2, you can’t get your money back. You are entitled to attorneys’ 
fees. Are there fees that you have to expend in litigation that you 
cannot recover? 

Ms. PERALES. Yes, Congressman Scott. 
Mr. SCOTT. What are examples of some of those expenses that 

are not recoverable in a section 2 litigation? 
Ms. PERALES. The example that represents the bulk of the costs 

in section 2 litigation is expert fees. 
Mr. SCOTT. And what portion of your expenses would expert fees 

be? Is that a substantial amount? 
Ms. Earls, you want to comment, because you have been involved 

in litigation too? 
Ms. PERALES. It could be as high as 80 percent Congressman. 
Mr. SCOTT. Eighty percent of your expenses are expert witness 

fees? 
Ms. PERALES. Yes. 
Mr. SCOTT. Which are not recoverable as part of the attorney fee 

recovery? 
Ms. PERALES. Yes, Congressman. 
Mr. SCOTT. And that is a burden on the victim of discrimination 

because it only applies if you win; is that right? 
Ms. PERALES. Yes. 
Mr. SCOTT. You only get attorneys’ fees when you win. So you’re 

only talking about the recovery when you win, and 80 percent of 
it, even after you have won, you can’t recover. Is that correct? 

Ms. EARLS. That is correct. 
Mr. SCOTT. Mr. Blum, you have indicated, you have gone to great 

lengths to show the rate of voting, rate of registration. We are talk-
ing about minority voting rights. Is it your suggestion that if mi-
norities vote at the same rate of the majority, that they are not en-
titled to section 5 protection? 

Mr. BLUM. Well, I think it is a broader question than that, Mr. 
Scott. 

I think that those indicators that we have analyzed, that par-
ticular data and the situation on the ground in many if not all of 
the section 5 jurisdictions leads me to believe that if it—that other 
noncovered jurisdictions should be required to have the same kind 
of oversight as the covered jurisdictions today. 
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Mr. SCOTT. Well, you know how you got covered to begin with? 
You had a history of scheming to deny minorities their voting 
rights, implementations of various schemes, and but for the Voting 
Rights Act, you can imagine they would still be doing that. Didn’t 
they kind of earn their coverage? 

Mr. BLUM. Well, they surely did. And I think all of us agree that 
the jurisdictions that were covered in 1965 were properly covered. 
I think the broad question is, when and what evidence needs to be 
in the record for those jurisdictions to escape coverage? 

And I think the data are fairly conclusive now, Mr. Scott. In the 
State of Virginia, surely in the State of Georgia and others, the 
rate of minority election participation crossover support is over-
whelming. And I think the time has come now for——

Mr. SCOTT. My point is, now, if you’re using the measure of rate 
of voting, you still have the same kind of people in charge in the 
majority left to their own devices. Don’t you suspect that they 
might inflict schemes on the minorities, and if the minorities are 
protected by section 5——

Mr. BLUM. No, sir I don’t. I believe that America has moved on 
for the most part from the policies and attitudes of 1965. It is not 
perfect. But the kind of oversight that section 5 provides now I 
think is too broad. 

Mr. SCOTT. Mr. Chairman, I would say that now we are into 
opinion and not into fact, and we will just disagree on that opinion. 

Thank you. 
Mr. CHABOT. Very good. The gentleman’s time has expired. 
The gentleman from Florida, Mr. Feeney, is recognized for 5 min-

utes. 
Mr. FEENEY. Yes, to follow up on the gentleman from Florida’s 

questions, Mr. Blum, I was a big fan of the American Enterprise 
Institute. I know Ms. Abigail Thernstrom. I appreciate a lot of her 
work. But the conclusions that you draw from the study submitted 
don’t seem to meet the facts as we have determined them with re-
spect to section 5. And I appreciate your last answer, which was 
just your opinion, and every American is entitled to their opinion, 
but not only does your testimony include the fact that Bull Conners 
is dead, you go on and say, I quote, the written testimony, and so, 
is every Jim Crow era segregationist intent on keeping Blacks from 
the polls? 

Now why hasn’t the New York Times reported that? It seems like 
it would be a Newsworthy event if, in fact, it was true, and surely 
you can’t actually mean that bigotry in America with respect to 
Blacks is totally dead because that would be tremendous news. 

Mr. BLUM. You’re right. And I think a more narrowed statement 
such as, every official throughout the covered jurisdictions, either 
elected or appointed official, who has the power to keep minorities 
from registering and participating, those Jim Crow era segregation-
ists are no longer in office. 

And in fact, I think 65 percent, closer to perhaps 70 percent of 
the people actually living in Georgia today were not either born at 
the time that the Voting Rights Act was passed or they have moved 
to Georgia since that time. 

Mr. FEENEY. Still, that is good news. It is a narrower conclusion 
or opinion that you have, but that is something that isn’t subject 
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to your study, and you don’t have any proof or evidence that there 
is no segregationist or bigoted intent of any official holder in all of 
Georgia. I am sure if you do, we will submit it for the record. 

But having said that, remember, section 5 gets not to just pur-
pose but, unlike section 2, which does deal with voter intimidation 
and intentional efforts for bigoted or discriminatory purposes, sec-
tion 5 actually deals with purpose and, more importantly, effect 
and presumably all of the 4 to 6,000 applicants for administrative 
waiver or actual full section 5 cases that go to Mr. Schlozman’s of-
fice, very few of them actually apply for request for change of pro-
cedures that would say something like this: We would like to have 
people in white sheets carry baseball bats and police the polls this 
November, would that be okay? The bottom line is section 5 gets 
to much more subtle things like annexation, like at-large voting, 
like redistricting and other processes. And often those processes are 
not necessarily adopted with any discriminatory intent whatsoever, 
but the purpose is not to go backwards. And the conclusion you 
draw, which I think is great news, we have got a lot of progress 
made in Georgia in terms of participation of African-Americans, 
cross voting between races, all that virtually every American that 
I know and apparently every official in Georgia welcomes as good 
news, but the conclusion you draw is something akin to the fact 
that because we have had meat inspectors in America for the last 
90 years and we have severely diminished the cases of meat poi-
soning, we ought going to do away with American meat inspectors. 
And I just don’t get, from the study that you have submitted, to 
the notion that annexation processes, at-large voting and other 
processes can’t be changed even if not for intent-oriented purposes 
in a way that will greatly diminish the participation that the Vot-
ing Rights Act has opened up. I don’t get the connection between 
the evidence you have submitted and what we are trying to decide 
here today. 

Mr. BLUM. Well, I think Professor Gaddie who will be here this 
afternoon may be in a better position to present more detailed sta-
tistical data that would go to the heart of your argument. But at 
least for my purposes, Congressman, I believe that the data that 
you have before you in just the State of Georgia answers those 
questions. Yes, we don’t need—at what point do we not need an in-
spection? 

Mr. FEENEY. That’s a fair question. By the way, O’Connor said, 
with respect to admissions in Michigan Law School, 25 years, so 
she has picked her date. But I will leave you with two last ques-
tions that maybe you can answer quickly. 

If it is true that we can move on beyond section 5, why not re-
peal the entire Voting Rights Act? And secondly, isn’t it true that 
Georgia any time it wants to can retain an attorney as counties in 
Virginia have done and come out from under the burdens of section 
5 if they demonstrate certain things? 

Mr. BLUM. I think the bailout provision, as this Committee has 
started to examine it, needs to be readjusted. Clearly, if there is 
no entire State in the Union over the last 10 years that qualifies 
for bailout, then perhaps that hurdle is just simply too high. 

And in terms of repealing the entire Voting Rights Act, I don’t 
think that is necessary. I don’t advocate that, and I don’t think 
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that section 2, which I stand by as a powerful tool, should be re-
pealed. 

Mr. CHABOT. Gentleman’s time has expired. 
The gentleman from North Carolina, Mr. Watt, is recognized for 

5 minutes. 
Mr. WATT. Thank you, Mr. Chairman, I am beginning to worry, 

because 2 hearings in a row, I have to agree with Mr. Feeney. That 
unnerves me. 

He picked up on exactly where I was going with Mr. Blum. First 
of all, I just want to thank Mr. Blum for being here because one 
of the things I was beginning to get a little worried about was that 
it was going to appear that we were stacking the deck and that 
there weren’t voices being heard at these hearings that didn’t—that 
we were just kind of having a charade here. And I think it is im-
portant for us not to engage in a charade as we do this, and to 
have different perspectives is extremely important and to have Mr. 
Feeney have you acknowledge that sometimes you can subject 
yourself to hyperbole as you did. I couldn’t imagine that you be-
lieved that every Jim Crow era segregationistis intent on keeping 
Blacks from the polls; you couldn’t possibly believe that. And you 
acknowledged that to Mr. Feeney, so I am glad to know that he 
picked up on it. 

But I do want you to know that I really appreciate having your 
perspective here. And like Mr. Feeney, I don’t draw the same con-
clusions from these studies as you seem to be drawing. But I think 
it is important us for us to make sure that the public recognizes 
that this is not just, you know, we are not just going about this in 
a way that is not hearing all sides of it. In fact, one of the points 
that I picked up on the commission’s testimony, the representative 
who was here at the last hearing, was the fact that they are at 
every hearing having the public just be able to come up and ex-
press their opinion on the importance or lack of importance of the 
Voting Rights Act or the expiring provisions. So this is more seri-
ous than just to do it kind of as an afterthought. 

So I should have recognized, Mr. Chairman, that there’s a third 
reason I should have been very grateful about this hearing is that 
the fact that Anita Earls is my former law partner, was my former 
law partner. And when my congressional district was subjected to 
a number of—Shaw v. Reno and subsequent attacks, she was one 
of the lead counsel in the case. So I am delighted to have her here 
because I know she knows what she is doing when it comes to vot-
ing rights. She has managed to keep me here or at least keep my 
district intact so that I can have a fighting chance of being here. 

How long does it take to litigate these cases, Ms. Earls? Ms. 
Perales? 

One of the things I have always thought was an important thing 
is, this preclearance requirement allows you to stop stuff that you 
really can’t effectively stop through litigation because it takes so 
long to get to a conclusion. The election is over. The person has al-
ready been elected under the system that would not have been 
precleared if you didn’t have a preclearance process. 

Just talk for a little bit about how long it takes to process these 
voting rights cases. 
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Ms. EARLS. A full section 2 case litigated just through the end 
of trial is at least 2 years. You can’t do it any faster than that. 
There are always the outlyers, the 15-year cases. But 2 to 5 years 
is a rough average. 

Mr. WATT. Is that your experience, Ms. Perales? 
Ms. PERALES. Yes, Congressman Watt. And compared to section 

5, if the jurisdiction goes ahead and follows the process, it is 60 
days from the submission when it is a complete submission. And 
if the jurisdiction doesn’t comply with section 5 and just kind of 
heads out there on its own, we can bring a lawsuit and get an in-
junction right away. So there is a very rapid conclusion to issues 
under section 5. 

Under section 2, 2 years might be even an optimistic estimate if 
you need to allow several election cycles to pass in order to gather 
the evidence you need to persuade the court that the challenged 
election mechanism is dilutive. 

Mr. CHABOT. The gentleman’s time has expired. 
Mr. WATT. Thank you, Mr. Chairman. I yield back. 
Mr. CHABOT. I thank the gentleman for yielding. 
I want to thank the panel very much for their testimony and an-

swering our questions here today. We sometimes have a second 
round. Since we have another hearing this afternoon at 2 o’clock 
on the Voting Rights Act, I think we will forgo that at this time. 
And I will let the panel off relatively easy here this morning. But 
you were very helpful in this very important matter. And we appre-
ciate your attendance and your candid responses to all our ques-
tions. 

If there is no further to business to come before the Committee, 
until 2 o’clock this afternoon, we are adjourned. 

[Whereupon, at 12:34 p.m., the Subcommittee was adjourned.] 
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A P P E N D I X 

MATERIAL SUBMITTED FOR THE HEARING RECORD
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APPENDIX TO THE STATEMENT OF BRADLEY J. SCHLOZMAN: COMPLETE LISTING OF 
OBJECTIONS PURSUANT TO SECTIONS 3(C) AND 5 OF THE VOTING RIGHTS ACT OF 1965
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